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. Arbitration in Thailand

Thailand was among the earliest parties

to adopt the 1958 New York Convention

on the Uniform Enforcement of Arbitral

Award in December of 1959. Thailand

adopted the UNCITRAL's Model Law in

2002 and repealed its Arbitration Act of

1987, a step towards the modernization of

its arbitration regime.

Some distinctive features of the

Arbitration Act of 2002 are:

(i) An arbitration agreement must be in
writing and signed by the parties, and
can be contained in various forms: an
exchange between the parties by
means of letters, facsimiles,
telegrams, telex, data interchange with
electronic signature, or in an exchange
of statement of claim and defence in
which the existence of an agreement
is alleged by one party and not denied
by the other.

(i) By default, sole arbitrator shall be
mutually appointed by the parties. In
the event of any disagreement, the
Thai court is final forum for
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determining appointment of and

challenges to the appointment of
arbitrators.

(iii) The tribunal has no power to order (iii)
provisional measures (such as
injunction).

(iv) The tribunal does not have power to (iv)
award legal costs in the absence of
agreement between the parties.

2. Arbitration Institutions 2.

* There are 3 local arbitration institutions in . 3

Thailand.

(i) The first to be established is the Office 0]
of the Arbitration Tribunal of the Board ATBOT
of Trade of Thailand (*“ATBOT"), in
accordance its obligation under the 1959
New York Convention which is
acceded as a member in 1959.

(ii) The Thai Arbitration Institute (“TAI") (i) TAI
was established in 1990 in conjunction 1987 1990
with the passing of its first Arbitration Office of the
Act in 1987, and is a branch of the Judiciary
Office of the Judiciary.

(iii) The Thai Arbitration Centre (“THAC") (i) THAC
was established in accordance with 2007
the Arbitration Institute Act 2007, and
is a non-governmental organization
with the aim of promoting international

arbitration in Thailand.
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e Comparison among the main local arbitration institutions:

ATBOT TAI THAC
Year of 1968 1990 2007

establishment

Supervisory body Board of Trade of Office of the Judiciary  Nil

Thailand (non-governmental
organization)
Administrative fee Scale Fee Nil Scale Fee
Arbitrator’s fee Scale Fee Scale Fee Scale Fee
Registered 243 235 Thai arbitrators 20

arbitrators and Over 20 foreign

arbitrators

Latest version of

2017

Updated on 20 May

Updated on 30

98

Updated in 2015

arbitration rules 2003 December 2016 (not available in
English)
New cases in 2017 information not 98 information not
publicly available publicly available
ATBOT TAI THAC
1968 1990 2007
243 235 20
20
2003 5 20 2016 12 30 2015
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3. TAI 3. TAI
e Amongst the 3 institutions, the TAI e 3 TAI
remains the most active and popular. It TAlI 1990

has been the main arbitration service

provider in Thailand for both local and 2017
international disputes since its TAI 98 2016
establishment in 1990. In year 2017, 98 135 2015 131

new cases were filed with TAI (as
compared to 135 cases in 2016 and 131
cases in 2015).

* TAI published its updated rules on 30 e TAlI 2016 12 30
December 2016, which came into force 2017 1 1
on 1 January 2017. This is the first update 2003
since 2003, and is intended to address
some of the practical problems under its
2003 rules. Some of the main changes
are:

(i) Tribunal is given the power to grant 0]
interim measure.

(i) Pleadings, notices and  other (i)
documents can be served by
electronic means.

(iii) All proceedings are now confidential. (iii)

(iv) The tribunal has the power to dismiss (iv)
a case if there is no preliminary

evidence of an arbitration agreement.

(v) By default, the tribunal shall have only (v) 1
1 arbitrator.
(vi) Arbitral award must be made within (vi)
180 days of the last arbitrator's 180

appointment, unless otherwise agreed
by the parties.

4. Courts and arbitrations 4.
* With increased support for arbitration at .
the government level, the courts in
Thailand are increasing more
arbitration-friendly, although not
comparative to the level as seen in
Singapore or Hong Kong.
* In July 2015, the Thai Cabinet passed a . 2015 7
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resolution to amend a 2009 resolution

which  prohibited the inclusion of

arbitration clauses in all contracts entered 2009
into by private contracts with the public

sector unless approved by the Cabinet.

Currently, however, public private

partnerships, concession agreements and 2009
contracts that require Cabinet approval

are still subject to the 2009 resolution.

5. Whether to arbitrate in Thailand 5.
* Singapore and Hong Kong are the most .
popular seats of arbitration in this region
mainly due to their reputation as an
arbitration  friendly jurisdiction  with
supportive judiciary, availability of large
pool of legal and other experts, modern
infrastructure, accessibility, as well as its SIAC HKIAC
established arbitration institutions, i.e. SIAC HKIAC
SIAC and HKIAC. Both SIAC and HKIAC
can also administer arbitration
proceedings with seat and place of
arbitration in Thailand.
* Although Thailand is a less popular venue .
as compared to Singapore and Hong
Kong, the following are some of the
reasons why foreign parties choose
Thailand as the seat of arbitration and to
conduct the arbitration proceeding under
the auspices of a domestic Thai
arbitration institution:
(i) Budgetary restraint — conducting @) —
arbitration proceeding in Thailand is
cheaper alternative as compared to
Singapore, Hong Kong and Malaysia.
(i) Thai courts — Increasing support and (i) —
recognition of arbitration proceedings
and award by the Thai courts, which
means that the arbitration agreement
and arbitration award are more likely

to be uphold by the Thai courts than
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not.

(iii) Convenience — the parties and its (iii) —
witnesses and evidence are located in
Thailand, and thus more convenient to
choose Thailand as both the seat and
place of arbitration.
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